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Application of Petitioners for an Immediate Stay
of the Religious Freedom and Civil Marriage
Equality Amendment Act of 2009 Pending Certiorari

To the Honorable John G. Roberts, Jr., Chief Justice of the United States
Supreme Court and Circuit Justice for the District of Columbia Circuit:

Petitioners respectfully request an immediate stay of the effective date of the
Act pending the filing of and final action by this Court on a forthcoming petition for
a writ of certiorari seeking review of the judgment of the District of Columbia Court
of Appeals in this case preemptively barring the citizens from pursuing a
referendum on the Act. The D.C. Council violated the congressionally authorized
process for amending the D.C. Charter and, as a result, the citizens of the District
are being denied the right to refer the Act to the people. Congress established the
D.C. Charter and delineated the specific steps that must be followed to amend it.
The D.C. Council’s failure to follow this process directly contravenes an act of
Congress.

Petitioners are pursuing a referendum on the Act to allow the citizens to vote
on whether the District should issue marriage licenses to same-sex couples. Once
the Act goes into effect on the projected date of Wednesday, March 3, 2010,1
Petitioners will be permanently deprived of their ability to pursue a referendum on

the Act, D.C. Code § 1-204.102(b)(2); D.C. Code § 1-1001.16(G)(2), thereby mooting

important issues of federal law. Therefore, Petitioners request an immediate stay

' This is the effective date projected by the District of Columbia, but Petitioners do not concede to its
validity.



of the effective date of the Act pending the filing and final disposition of a writ of
certiorari.

The petition for certiorari will seek plenary review of the District of Columbia
Court of Appeals’ judgment in Jackson v. District of Columbia Board of Elections
and Ethics, No. 10-CV-177 (D.C. Feb. 26, 2010), which summarily affirmed the
order and opinion of the District of Columbia Superior Court denying Petitioners a
preliminary injunction and an injunction pending appeal. Copies of the Court of
Appeals’ judgment, together with the Superior Court’s order of February 22, 2010
and opinion of February 26, 20102 are attached hereto as Exhibits A, B, and C
respectively.

Petitioners have exhausted all possibilities of securing a stay of the Act from
the District of Columbia Court of Appeals and the District of Columbia Superior
Court. Therefore, Petitioners properly seek an immediate stay of the Act from this
Court.

Factual and Procedural History of this Case

This case involves Petitioners’ efforts to exercise the right to a referendum on
the District of Columbia’s recent act to redefine marriage. Specifically, Petitioners
seek to refer the Act to the people of the District for the purpose of preserving the
definition of marriage in the District as between a man and a woman.

In the District of Columbia, the rights of initiative and referendum are

guaranteed by the D.C. Charter. See D.C. Code § 1-204.101. The referendum power

2 The fax stamp on the D.C. Court of Appeals’ Judgment is 12:07 p.m. on February 26, 2010. The Superior
Court’s Memorandum Opinion dated February 26, 2010 was released at 2:17 p.m. and, thus, not reviewed or
considered by the D.C. Court of Appeals.

2



permits Petitioners to “suspend acts of the Council . . . until such acts have been
presented to the . . . [voters] . . . for their approval or rejection.” D.C. Code § 1-
204.101(b). And the initiative power allows Petitioners to initiate and submit
legislation to the voters on the same basis as the District of Columbia Council. D.C.
Code § 1-204.101(a). As established in the D.C. Charter, the citizens of the District
may initiate legislation on any matter “except laws appropriating funds,” and refer
for a vote any legislation enacted by the D.C. Council “except emergency acts, acts
levying taxes, or acts appropriating funds for the general operation budget.” D.C.
Code § 1-204.101(a)-(b). No other substantive restrictions on these rights of direct
democracy exist in the D.C. Charter.

It is Petitioners’ referendum on the Act that is directly at issue in this
application. However, an explanation of Petitioners’ initiative effort is necessary for
this Court to understand the full context in which this application arises.

A, The Marriage Initiative of 2009

The events leading to this application began on September 1, 2009, when
Petitioners filed the Marriage Initiative of 2009 (“the Initiative”) with the District of
Columbia Board of Elections and Ethics. The proposed initiative, if approved by the
voters of the District of Columbia, would add a simple provision to the District’s
marriage code, Title 46, Subtitle I, Chapter 4 of the District of Columbia Official
Code, D.C. Code § 46-401 et seq., providing that: “Only marriage between a man

and a woman is valid or recognized in the District of Columbia.” The Initiative was



clearly not a “law[] appropriating funds” and, thus, was a “proper subject” for
initiative under the D.C. Charter.

On October 26, 2009, the Board held a public hearing on the Initiative to
determine whether it presented a “proper subject” for the initiative process. On
November 17, 2009, the Board opined that the Initiative did not present a “proper
subject” for the initiative process, because it authorized discrimination prohibited
by the District of Columbia Human Rights Act of 1977, D.C. Code § 2-1401.01 et seq.
(the “HRA”). Prohibitions on initiatives and referendums regarding the HRA do not
exist in the D.C. Charter. The Board marked the Initiative as “received but not
accepted,” and now holds the initiative pending the outcome of the judicial review
process. D.C. Code § 1-1001.16(b)(2).

On November 18, 2009, Petitioners filed a petition for review and for a writ in
the nature of mandamus in the District of Columbia Superior Court.? Following
intervention by the District of Columbia, the Superior Court held a hearing on
January 6, 2010, and issued its Order Granting District of Columbia’s Motion for
Summary Judgment and Denying Petitioners’ Motion for Summary Judgment on
January 14, 2010. On January 15, 2010, Petitioners timely filed their notice of
appeal to the District of Columbia Court of Appeals. Petitioners filed their opening
brief on February 12, 2010, and the case has been placed on the Court’s May 2010

argument calendar.

3 This is the statutorily designated review process following the denial of an initiative or
referendum petition by the D.C. Board of Elections and Ethics. D.C. Code § 1-1001.16(b)(3).

4



B. The Referendum on the Religious Freedom and Civil
Marriage Equality Amendment Act of 2009

On December 15, 2009, the Council passed the Religious Freedom and Civil
Marriage Equality Amendment Act of 2009 (“the Act”) which, in pertinent part,
authorizes the issuance of marriage licenses within the District of Columbia to
same-sex couples.4 See Religious Freedom and Civil Marriage Equality Amendment
Act of 2009, Act No. 18-0248, § 2(b) (Dec. 15, 2009), available at
http://www.dccouncil. washington.dc.us/images/00001/20091218103236.pdf. The
Council transmitted the Bill to Mayor Adrian M. Fenty on December 17, 2009, and
Mayor Fenty signed the Bill on December 18, 2009. D.C. Code § 1-204.04(e).

As required by Congress under the District of Columbia Self-Government and
Governmental Reorganization Act of 1973, D.C. Code § 1-201.01 et seq. (popularly
known as the “Home Rule Act”), the Act was transmitted to the United States
Congress on January 5, 2010 for a thirty (30) legislative day review period. D.C.
Code § 1-206.02(c)(1). The Act is projected by the District of Columbia to go into
effect at the close of the congressional review period on March 3, 2010, 5 and, at
such time, the Act will no longer be subject to a referendum by the citizens of the

District. D.C. Code § 1-204.102(b)(2); D.C. Code § 1-1001.16(G)(2).

4 Inter alia, the Act provides that “{m]arriage is the legally recognized union of 2 persons.
Any person may enter into a marriage in the District of Columbia with another person, regardless of
gender, unless the marriage is expressly prohibited by section 1283a or section 1285.” Section 1283a
is codified at D.C. Code § 46-401 and prohibits marriages within a certain a degrees of
consanguinity. Section 1285 is codified at D.C. Code § 46-403 and voids marriages based on mental
incapacity, force, fraud, or being under the age of 16.

5 While the March 2, 2010 effective date is projected by the District of Columbia, Petitioners do not
concede to its validity.



On January 6, 2010, the earliest date possible after transmission to Congress,
Petitioners filed their referendum on the Act with the District of Columbia Board of
Elections and Ethics. D.C. Code § 1-1001.16(a)(1); D.C. Mun. Regs., tit. 3, § 1000.
The Board held a public hearing on January 27, 2010 to determine whether the
referendum presented a “proper subject” for the referendum process. D.C. Code § 1-
1001.16(b)(1). In a Memorandum Opinion and Order issued on February 4, 2010,
the Board rejected the Petitioners’ referendum on the same basis that it rejected the
Initiative—funding that it would authorize discrimination prohibited under the
HRA. This was the Board’s sole reason for rejecting the referendum. The Board
marked the referendum as “received but not accepted,” and continues to hold the
referendum pending the outcome of the current judicial review process. D.C. Code §
1-1001.16(b)(2).

On February 5, 2010, Petitioners sought judicial review from the Superior
Court as well as a preliminary injunction seeking to stay the effective date of the
Act to preserve Petitioners’ ability to exercise their right of referendum while the
review process unfolded. That same day, Petitioners also requested an immediate
hearing on the motion for preliminary injunction. Petitioners made additional
requests for a hearing on February 8, 11, 12, and 15, 2010. On February 16, 2010,
the Superior Court granted intervention to the Attorney General of the District of
Columbia. Petitioners were eventually given a hearing on February 19, 2010, two
weeks following the filing of the Petitioners’ lawsuit and motion for preliminary

injunction. At the hearing on February 19, 2010, the Superior Court tentatively



denied Petitioners’ motion for preliminary injunction and their ore tenus motion for
an injunction pending appeal. The Superior Court entered a final, formal order
denying Petitioners’ motions for preliminary injunction and injunction pending
appeal on February 22, 2010. On February 26, 2010, the Superior Court issued its
memorandum opinion explaining the reasons for its February 22, 2010 order.

The same day the Superior Court entered its written order denying the
Petitioners’ motion for preliminary injunction, February 22, 2010, Petitioners filed
an emergency appeal with the District of Columbia Court of Appeals and requested
an injunction pending appeal. Thereafter, the Attorney General for the District of
Columbia filed a motion seeking summary affirmance of the Superior Court’s order.
On February 26, 2010, the Court of Appeals denied Petitioners’ request for an
injunction pending appeal and summarily affirmed the Superior Court’s decision
denying Petitioners’ motion for preliminary injunction. The Court of Appeals’
judgment states, without further explanation, that “appellants failed to meet the
test for the issuance of a preliminary injunction.”

Jurisdiction

This application is made pursuant to Supreme Court Rules 22 and 23. This
Court has jurisdiction under 28 U.S.C. § 1257 and any other applicable provisions of
law. The authority of this Court to issue stays and injunctions in aid of its
jurisdiction exists under 28 U.S.C. § 1651(a) and 28 U.S.C. § 2101(f).

This case raises an issue of federal law—whether the D.C. Council unlawfully

amended Home Rule Act, D.C. Code § 1-201.01 et seq. by creating additional limits



on the peoples’ right to refer legislation to the voters of the District. The Home Rule
Act was enacted by the United States Congress and signed by President Nixon in
1973. Within the Home Rule Act was established the D.C. Charter—the
“constitutional analog” of the District of Columbia. District of Columbia v.
Washington Home Ownership Council, Inc., 415 A.2d 1349, 1367 (D.C. 1980)
(Gallagher, J., Kern, J., Nebeker, J., and Harris, J., concurring). The Home Rule
Act also explicitly outlined the manner in which the D.C. Charter could be
amended. Congress explicitly provided that “[t]he charter . . . may be amended by
an act passed by the Council and ratified by a majority of the registered qualified
electors of the District voting in the referendum held for such ratification.” D.C.
Code § 1-203.03(a).

Without following this process, the D.C. Council subsequently enacted
legislation designed which effectively amended the Charter by imposing an
additional substantive limitation on the citizens’ right of initiative and
referendum—specifying that a referendum may not authorize discrimination
prohibited by the District of Columbia Human Rights Act of 1977. The Board of
Elections relied on this unlawful limitation in rejecting both the Petitioners’
Initiative and referendum on the Act in question. Because this case addresses
issues of federal law and the D.C. Council’s subversion of a Congressional mandate,
this Court has jurisdiction under Article III of the United States Constitution. See
Whalen v. United States, 445 U.S. 684, 687-88 (1980) (“Acts of Congress affecting

only the District, like other federal laws, certainly come within this Court’s Art. III



jurisdiction, and thus we are not prevented from reviewing the decisions of the
District of Columbia Court of Appeal interpreting those Acts . . . .”); Pernell v.
Southall Realty, 416 U.S. 363, 368 (1974) (same). Cf. Thomas v. Barry, 729 F.2d
1469, 1471 (D.C. Cir. 1984) (holding that claim “brought under the Home Rule Act,
is within [the] court’s federal question jurisdiction”).
Standards for Granting a Stay

“The standards for granting a stay pending disposition of a petition for
certiorari are well settled. A circuit justice is required to determine whether four
justices would vote to grant certiorari, to balance the so-called ‘stay equities,” and to
give some consideration as to predicting the final outcome of the case in this court.”
Deaver v. United States, 483 U.S. 1301, 1302 (1987) (Rehnquist, C.J., in chambers)
(quotation marks omitted); see also San Diegans for the Mt. Soledad National War
Memorial, 548 U.S. 1301, 1302 (2006) (Kennedy, J., in chambers) (“a circuit justice
must ‘try to predict whether four justices would vote to grant certiorari should the
court of appeals affirm the district court order without modification; try to predict
whether the Court would then set the order aside; and balance the so-called ‘stay
equities.”) (quoting ILN.S. Legalization Assistance Project of Los Angeles County
Federation of Labor, 510 U.S. 1301, 1304 (1993) (O’Connor, J., in chambers).

In deciding whether to grant certiorari, the court considers not only whether
the decision of the lower court conflicts with the decision of this Court or a
coordinate court, but also whether the lower court “has decided an important

question of federal law that has not been, but should be, settled by this Court.” S.



Ct. R. 10(b); see National Cable & Telecomm. Ass’n v. Brand X Internet Servs., 545
U.S. 967, 980 (2005) (granting certiorari “to settle the important questions of federal
law” regarding scope of the Communications Act of 1934).

Application of the Stay Standards to this Case

L The “Reasonable Probability” of Granting Certiorari.

This case presents a compelling need for a stay because it raises an
important and novel question of federal law that should be settled by this Court—
whether the D.C. Council can amend the D.C. Charter without following the
amendment procedures legislated by the United States Congress. See D.C. Code §
1-203.03.

This Court has often noted the unique character of the District of Columbia
and the limited authority of the D.C. Council. “[I]t is clear that the ultimate
legislature the Constitution envisions for the District is not a city council, but
rather Congress itself. The District Clause expressly grants Congress the power to
‘exercise exclusive Legislation in all Cases whatsoever’ over the district that would
become the seat of government.” Adams v. Clinton, 90 F. Supp. 2d 35, 48 (D.D.C.
2000), offd, 531 U.S. 941 (2000) (quoting U.S. Const. art. I, § 8, cl. 17). “Congress
did not pass the ‘home rule’ statute creating that entity [the Council] until 1973,”
and “such a body is not constitutionally required.” Id. at 47.

Congress vested only “certain specific legislative powers” in the Council.
Dist. of Columbia v. Greater Washington Cent. Labor Council, 442 A.2d 110, 113

(D.C. 1982), cert. denied, 459 U.S. 818 (1982). When the Council seeks to exercise
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these powers in a manner inconsistent with its limited legislative authority, its
actions are invalid. See Dist. of Columbia v. Heller, __U.S. __, 128 S. Ct. 2783, 2821
(2008) (holding that Council’s passage of “ban on handgun possession in the home
violates the Second Amendment”); see also Bishop v. District of Columbia, 411 A.2d
997, 999 (D.C. 1980) (en banc) (holding that imposition of commuter tax in violation
of Home Rule Act was “invalid”); Capitol Hill Restoration Soc’y v. Moore, 410 A.2d
184, 188 (D.C. 1979) (nullifying, as contrary to Home Rule Act, Council’s effort to
confer jurisdiction for direct review of determinations under the Historic Sites
Subdivision Act).

A. The Limited Nature of the Council’s Legislative
Authority.

The District of Columbia operates under the absolute authority of the United
States Congress. The United States Constitution vests in Congress the power to
legislate for the District “in all cases whatsoever.” U.S. Const. art. I, § 8, cl. 17.
Pursuant to this authority, Congress exercises for the District “all police and
regulatory powers which a state legislature or municipal government would have in
legislating for state or local purposes.” Palmore v. United States, 411 U.S. 389, 397
(1973); see also N. Pipeline Const. Co. v. Marathon Pipe Line Co., 458 U.S. 50, 76
(1982) (“Congress’ power over the District of Columbia encompasses the full
authority of government, and thus, necessarily, the Executive and Judicial powers
as well as the Legislative.”). For most of the first 171 years following the District’s

incorporation in 1802, Congress exercised “exclusive” authority over the District
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through direct legislation and appointment of local governors, with virtually no
input from residents.

However, in 1973, in response to calls for local self-government, Congress
enacted the Home Rule Act, Pub. L. No. 93-198, 87 Stat. 774 (1973) (codified as
amended at D.C. Code.§ 1-201.01 et seq.) The Act’s central aim was to provide the
District “a system of municipal government similar to that provided in all other
cities throughout the United States.” H.R. Rep. No. 482, at 2 (1973). To that end,
the Act authorized the District to elect a mayor and a city council with limited
powers of legislation and finance.

The Home Rule Act delegates to the Council “legislative power” over “all
rightful subjects of legislation.” D.C. Code §§ 1-203.02, 1-204.04. The Act then lists
certain matters that are not rightful subjects. Important to this matter is that the
D.C. Council may not enact legislation that seeks to amend or repeal an act of
Congress (e.g., the Home Rule Act and amendments thereto). See id. at § 1-
206.02(a)(3).6 Thus, the D.C. Council cannot amend the Home Rule Act (D.C.
Charter) without such an amendment being ratified by a majority of registered

voters by referendum and the approval of the United States Congress. Id. at § 1-

6 Neither may the D.C. Council impose a commuter tax on non-residents’ income, id. at § 1-
206.02(a)(5); regulate federal courts, the District’s local courts, or the Commission on Mental Health,
id. at § 1-206.02(a)(4), (a)(7), and (a)(8); permit the construction of buildings taller than then-existing
height restrictions, id. at § 1-206.02(a)(6), nor pass legislation that is inconsistent with the United
States Constitution, id. at § 1-203.02. When the D.C. Council legislates, its enactments become law
only if Congress declines to pass a joint resolution of disapproval within thirty (30) legislative days
(or sixty (60) days in the case of criminal laws). D.C. Code § 1-206.02(c)(1)-(c)(2). Moreover,
Congress expressly reserves the right to enact legislation concerning the District on any subject, and
to repeal D.C. Council enactments at any time. Id. at § 1-206.01. Finally, the Home Rule Act
prohibits District officers and employees from expending any funds unless authorized to do so by
Congress. Id. at § 1-204.46.
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203.03. Any attempt by the Council to amend the Home Rule Act by some other
process is invalid.

To date, the Home Rule Act has only been amended once. In 1978, following
the proper process authorized by Congress, the D.C. Council and voters of the
District amended the Home Rule Act to reserve to themselves the rights of
referendum, initiative, and recall. In accordance with the amendment procedures in
the Home Rule Act, id. at § 1-203.03, the Initiative, Referendum, and Recall
Charter Amendments Act, id. at §§ 1-204.101 to 1-204.115 (the “Charter
Amendments Act”), was passed by the D.C. Council, ratified by a majority of the
voters, and approved by the United States Congress.”

B. The Council’s Improper Amendment to the Home
Rule Act.

The Charter Amendments Act directed the Council to pass enabling
legislation as “necessary to carry out [its] purpose”—that purpose being to provide
the citizens of the District the rights of referendum, initiative, and recall. D.C.
Code § 1-204.107. The purpose of the right of referendum, in particular, was clearly
delineated within the D.C. Charter itself—to give the registered voters of the
District the final say on all items of legislation enacted by the D.C. Council “except

emergency acts, acts levying taxes, or acts appropriating funds for the general

7 The Charter Amendments Act gave voters a “basic instrument of democratic
government”—the referendum. Eastlake v. Forest City Enterprises, Inc., 426 U.S. 668, 679 (1976).
The power of referendum allows the voters to “suspend acts of the Council of the District of Columbia
(except emergency acts, acts levying taxes, or acts appropriating funds for the general operation
budget) until such acts have been presented to the registered qualified electors of the District of
Columbia for their approval or rejection.” D.C. Code § 1-204.101(b). The Charter Amendments Act,
thus, authorizes the citizens of the District to refer any act of the Council to the voters except for
three express limitations—emergency acts, acts levying taxes, and acts appropriating funds for the
general operation budget.
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operation budget.” D.C. Code § 1-204.101(b). In response, the Council passed the
Initiative, Referendum, and Recall Procedures Act, D.C. Code § 1-1001.16 (the
“Initiative Procedures Act” or the “IPA”), which went into effect on June 7, 1979.
The IPA, being a mere act of the Council, could not amend the D.C. Charter, but
was designed only to “carry out the purpose” of the right of initiative and
referendum.

In large part, the IPA is limited to implementing processes and procedures
for the citizenry to exercise their rights of direct democracy. However, through the
IPA, the D.C. Council also exceed its authority by altering the enumerated topics
upon which the registered voters of the District could exercise their right of
initiative and referendum. The IPA added a prohibition on petitions said to
“authorize[], or . . . have the effect of authorizing, discrimination prohibited under”
the HRA. D.C. Code § 1-1001.16(b)(1)(C). This is commonly known as the “HRA
restriction.” Thus, although the D.C. Charter had not been amended, the D.C.
Council has effectively added to the limited restrictions on referendums beyond
those constitution “emergency acts, acts levying taxes, or acts appropriating funds
for the general operations budget.”

When enacting the HRA restriction, the D.C. Council defied Congress’
instructions on how the D.C. Charter can be amended. The imposition of the HRA
restriction improperly limits the citizens’ right of referendum without following the
proper amendment procedures duly legislated by the United States Congress in the

Home Rule Act (which created the D.C. Charter). See Price v. Dist. of Columbia Bd.
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of Elections & Ethics, 645 A.2d 594, 599 (D.C. 1994) (“Nor could the Council amend
the Charter Amendments by enacting the IPA since, as the Self-Government Act
clearly provides, the Charter may be amended only as provided in [D.C. Code § 1-
203.03]”).

As an improper attempt to alter the District’s “constitutional analog,” the
HRA restriction is invalid. The HRA restriction defies Congress’ authority not only
by coming into existence outside the requisite process, but also by expressly
conflicting with what Congress provided in the Home Rule Act. Congress mandated
in the Home Rule Act that “[tlo the extent that any provisions of this Act are
inconsistent with the provisions of any other laws, the provisions of this Act shall
prevail and shall be deemed to supersede the provisions of such laws.” D.C. Code §
1-207.61. The Council’s attempt to exclude a fourth category of laws from the
citizens’ right of referendum-—laws deemed exclusively by the D.C. Council, as
provided in the HRA, to be discriminatory—is inconsistent with the right of
referendum as reserved in the D.C. Charter. Because the HRA restriction is
expressly inconsistent with the terms of the D.C. Charter, it is “superseded” by
what Congress established in the D.C. Charter and is, therefore, rendered invalid
and it cannot be used as a basis for denying Petitioners the ability to pursue a
referendum on the Act.

II. The “Fair Prospect” that the Decision Below Will Be
Found Erroneous.

This Court has consistently trumpeted the right of referendum as a “basic

instrument of democratic government,” Eastlake, 426 U.S. at 679, and observed that
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“Ip]rovisions for referendums demonstrate devotion to democracy, not to bias,
discrimination, or prejudice,” James v. Valtierra, 402 U.S. 137, 141 (1971). For this
reason, this Court in City of Cuyahoga Falls v. Buckeye Community Hope
Foundation, 538 U.S. 188 (2003), unanimously rejected the notion that the
referendum process can be preempted by charges that a proposed referendum
measure is discriminatory. Id. at 196 (rejecting equal protection challenge to
referendum because it was “not . . . an enacted referendum”). Instead, the Court
held that there is constitutional value in letting the democratic process play out. Id.
(“In fact, by adhering to charter procedures, city officials enabled public debate on
the referendum to take place, thus advancing significant First Amendment
interests.”).8 There is every reason to believe that this Court will similarly reject
the D.C. Council's improper amendment to the D.C. Charter to preempt the
referendum process.

Since November 18, 2009, when the Petitioners’ lawsuit was filed regarding
the Marriage Initiative of 2009, the argument herein has been made before the
Superior Court—dJudge Macaluso (January 6, 2010), D.C. Board of Elections and
Ethics (January 27, 2010), Superior Court—Judge Holeman (February 19, 2010),
and the D.C. Court of Appeals (February 22, 2010). In three of these encounters,
the tribunals involved failed to substantively opine this argument.

Only the Superior Court (Judge Macaluso) in the ongoing litigation regarding

the Initiative sought to justify the D.C. Council’s thwarting of congressional

8 If a referendum is ultimately enacted by the people, then it may be challenged as discriminatory. See,
e.g., Cleburne v. Cleburne Living Ctr., Inc., 473 U.S. 432, 448 (1985); Arlington Heights v. Metropolitan Housing
Dev. Corp., 429 U.S. 252, 268 (1977); Hunter v. Erickson, 393 U.S. 385, 392 (1969).
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authority regarding amendments to the D.C. Charter. A copy of Judge Macaluso’s
opinion is attached hereto as Exhibit D. The Superior Court analogized the Charter
language for the D.C. Council to “adopt such acts necessary to carry out the purpose
of this subchapter” to congressional grants of authority to administrative bodies to
promulgate certain regulations. However, the Superior Court’s assumption that the
Charter’s enabling clause is analogous to a provision of the Americans with
Disabilities Act (‘“ADA”) regarding affirmative defenses is mistaken.

In the pending litigation regarding the Initiative, the Superior Court relied
upon Chevron U.S.A. Inc. v. Echazabal, 536 U.S. 73 (2002) to reject the Petitioners’
claim that the existence of the HRA restriction is an improper amendment of the
D.C. Charter. In Chevron, this Court held that the list of affirmative defenses in
the ADA was illustrative and not exclusive because the language of the Act
specifically said that defenses “may include.” Chevron, 536 U.S. at 80 (emphasis
added). This Court explained that “the expansive phrasing of ‘may include’ points
directly away from [any] sort of exclusive specification [] claims.” Id.

In contrast, the list of restrictions regarding the right of referendum include
only “emergency acts, acts levying taxes, or acts appropriating funds for the general
operation budget.” D.C. Code § 1-204.101(b). There is no language such as “may
include,” “for instance,” or “such as.” Rather, the language of the D.C. Charter is
plain and unequivocal, identifying the only substantive limitations imposed on the
right of the people to refer legislation for a vote. Therefore, the circumstances

presented in Chevron are vastly different from the case sub judice, and nothing in
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the D.C. Charter grants the D.C. Council the authority to impose additional
substantive limitation on the people’s initiative and referendum power.

The United States Congress has legislated a specific procedure for amending
the D.C. Charter—“[t]he charter . . . may be amended by an act passed by the
Council and ratified by a majority of the registered qualified electors of the District
voting in the referendum held for such ratification.” Id. at § 1-203.03. This
procedure was not followed in passing the HRA restriction. The restriction was
passed by the D.C. Council, but never ratified by the voters of the District of
Columbia. Id. at § 1-1001.16. It cannot function as an effective limitation on the
referendum right in the D.C. Charter.

The United States Congress provided that laws of the D.C. Council that are
“inconsistent with” the D.C. Charter are “superseded” and invalid. Id. at § 1-
207.61. Under the well-established maxim expressio unius est exclusio alterius, the
fact that the D.C. Charter expressly includes only three exceptions to the right of
referendum—“emergency acts, acts levying taxes, or acts appropriating funds for
the general operation budget,” id. at § 1-204.101(b)—means that no other
substantive exceptions are permitted. See Tennessee Valley Auth. v. Hill, 437 U.S.
153, 188 (1978) (applying expressio unius est exclusio alterius to reject argument for
additional exemptions to Endangered Species Act of 1973); see also Leatherman v.
Tarrant County Narcotics Intelligence & Coordination Unit, 507 U.S. 163, 168
(1993) (applying expressio unius est exclusio alterius to reject claim that Federal

Rules of Civil Procedure imposed heightened pleading standard on complaints
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alleging municipal liability).® Accordingly, the D.C. Council’s attempt to exclude a
fourth category of laws—those deemed to be discriminatory—is “inconsistent with”
the plain language of the D.C. Charter and, therefore, invalid. The D.C. Council’s
clear violation of the D.C. Charter makes it reasonably likely that this Court will
find the decision below erroneous.

III. The Irreparable Harm to Petitioners if a Stay is Denied.

A stay of the Act is necessary to preserve this Court’s jurisdiction over a live
controversy regarding Petitioners’ referendum rights under the D.C. Charter.
Without a stay of the effective date of the Act, the people of the District will be
permanently deprived of that right.

This Court has observed that “[t]he referendum . . . is a means for direct
political participation, allowing the people the final decision, amounting to a veto
power, over enactments of representative bodies. The practice is designed to ‘give
citizens a voice on questions of public policy.” FEastlake, 426 U.S. at 673 (1976)
(quoting James, 402 U.S. at 141). The D.C. Council itself has echoed this same
sentiment—the right of referendum “allow[s] the electorate to voice directly its

sentiments and make that sentiment public policy.” Julius Hobson, Council of the

% This Court has generally only refused to apply the doctrine of expressio unius est exclusion
alterius where the results would be absurd. See, e.g., U.S. v. Wells Fargo Bank, 485 U.S. 351, 357
(1988) (where a strict application of the doctrine would result in federal housing obligations being
exempted from virtually all taxes, instead of only the “normal tax”); Herman & MacLean v.
Huddleston, 459 U.S. 375, 387 n.23 (1983) (where the where the remedial purposes of the Securities
Acts Amendments of 1975 would be undermined by application of the doctrine). Here, it cannot be
said that the purpose of the D.C. Charter provisions giving the District residents the final say on
virtually every piece of legislation enacted by the D.C. Council is undermined by the application of
the doctrine of expressio unius est exclusion alterius. To the contrary, the application of the doctrine
undergirds and fulfills the broad power reserved by the people unto themselves.
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District of Columbia, Memorandum on the Initiative and Referendum Act, at 1, 3
(Jan. 3, 1977).

The only way to effectuate the purpose of the right of referendum in this case
is to stay the projected March 3, 2010 effective date of the Act. Such a stay will
maintain the status quo of the District’s definition of marriage until the people of
D.C. have had ample opportunity to pursue the referendum process. Without a
stay, the Act will go into effect and the people will be deprived of their chance to
vote on a critical question of public policy—whether D.C. should hold to its long held
understanding of marriage as between a man and a woman or, instead, redefine the
institution. Money damages cannot remedy such a deprivation of rights.
Accordingly, unless this Court issues a stay the effective date of the Act, Petitioners,
and the people of D.C. more broadly, will suffer irreparable harm.

The fact that Petitioners are simultaneously pursuing the Marriage Initiative
of 2009 does not ameliorate harm caused the denial of the right of referendum. The
rights of referendum and initiative are two separate and distinct rights in the D.C.
Charter. Compare D.C. Code § 1-204.101(b) with id. at § 1-204.101(a). They are by

no means interchangeable.10

10 See Dawson v. Tobin, 24 N.-W.2d 737, 749 (N.D. 1946) (“The initiative and referendum are
both phases of legislative processes, but they are wholly separate and independent powers.”); Winget
v. Holm, 244 N.-W. 331, 334 Minn. 1932) (“Logically the initiative and referendum are separate and
independent propositions and different in purpose.”); Yelle v. Kramer, 520 P.2d 927, 934 (Wash.
1974) (“The initiative and referendum are constitutional means by which the electorate may express
legislative intent. They are completely separate powers and may be separately exercised. Each is a
distinct process having its own constitutional and statutory ‘rules of the road.”); Save Our Streets v.
Mitchell, 743 A.2d 748, 754 n.6 (Md. 2000) (“Although the processes of initiative and referendum
may both require a petition to submit legislation to the electorate, they are distinct with respect to
the role they assign to elected government . . . .”); San Francisco Forty-Niners v. Nishioka, 75 Cal.
App. 4th 637, 644 n.5 (Cal. Ct. App. 1999) (“initiative and referendum are two distinct procedures”);
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When a law is rejected by referendum, the D.C. Council may not take action
“with regard to the matter presented at referendum for the 365 days following the
date of the District of Columbia Board of Elections and Ethics’ certification of the
vote concerning the referendum.” D.C. Code § 1-204.104 (emphasis added); see also
D.C. Code § 1-1001.16()(2). However, when a law is repealed by initiative, the D.C.
Council can pass legislation reversing the repeal immediately. D.C. Code § 1-
204.104; see also D.C. Code § 1-1001.16(G)(2).

Moreover, the Board must hold an election on a referendum approved for the
ballot within 114 days of approval, even if this necessitates calling a special
election. D.C. Code § 1-1001.16(p)(1). Yet with regard to an initiative, the Board
will not call a special election. D.C. Code § 1-1001.16(p)(1). Instead, the initiative
measure will simply appear on the ballot at the next election already scheduled
election “at least 90 days after the date on which the measure has been certified as
qualified to appear on the ballot.” D.C. Code § 1-1001.16(p)(1). In the case sub

judice, if the citizens of the District of Columbia are denied their right of

Polhill v. Buckley, 923 P.2d 119, 120 n.1 (Colo. 1996) (“The initiative and the referendum are two
distinet processes by which the people of the State of Colorado may exercise the political power
vested in them by the Colorado Constitution.”); Postema v. Snohomish County, 869 P.2d 1107, 1109-
10 (Wash Ct. App. 1994) (quoting In re Estate of Thompson, 692 P.2d 807 (1984)) (“[A]s the Supreme
Court has recognized, the two procedures have distinct purposes: ‘The initiative enables the people
to propose and enact laws independently of the Legislature and the referendum enables them to
approve or reject laws passed by the Legislature.”); State ex rel. Wefald v. Meier, 347 N.W.2d 562,
566 (N.D. 1984) (“The reserved power, known as the referendum, is negative; it is entirely distinct
and fundamentally different from that of the initiative.”); Oklahoma Tax Comm’n v. Smith, 610 P.2d
794, 798 (Okl. 1980) (holding that referendum “which is historically linked to that of initiative but
serves the related but distinct objective of allowing the people to pass upon subjects of legislation
approved by the Legislature apart from the preceding provision’s reservation of the power to induce
legislation”); Morris v. Town of Newington, 411 A.2d 939, 945 (Conn. Super. 1979) (“The right of
referendum under § 410 is separate and distinct from the right of initiative under § 411 exercised
here.”).
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referendum, they may not get to vote on the issue of the definition of marriage
through the initiative process until potentially as late as the fall of 2012 (or even
later, depending upon any number of variables). Such a large time delay would
open difficult questions concerning the validity of marriage licenses issued between
the effective date of the Act and the ultimate passage of the Marriage Initiative of
2009. Cf. Strauss v. Horton, 207 P.3d 48, 119-22 (Cal. 2009) (considering validity of
marriage licenses issued to same-sex couples before the people passed an initiative
restoring the definition of marriage as between a man and a woman). The obvious
differences in protections from Council action and in timing show that the rights of
referendum and initiative are not fungible. Petitioners’ loss of the right of
referendum is significant and result in irreparable harm.

IV. Balance of the Equities.

Unless the Religious Freedom and Civil Marriage Equality Amendment Act
of 2009 is stayed immediately, later review by this Court will be likely be moot.
Without an injunction staying the effective date of the Act, the people of D.C. will
suffer a complete loss of their right of referendum. The Act will go into effect and no
longer be subject to the referendum process. D.C. Code § 1-204.102(b)(2). But if a
stay is granted, the status quo will simply be maintained until the people have had
opportunity to circulate referendum petitions and submit the Act for a vote. D.C.’s
marriage laws will continue to exist as they have for over a century. The
referendum process “gives [the people] a voice in decisions that will affect the future

development of their own community.” James, 402 U.S. at 143. Granting an
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injunction, rather than inflicting harm, ensures that the people of D.C. retain this
voice.

“A referendum procedure, such as the one at issue here,” according to the
Supreme Court, “is a classic demonstration of ‘devotion to democracy.” Eastlake,
426 U.S. at 679 (quoting James, 402 U.S. at 141). It is “a basic instrument of
democratic government.” Eastlake, 426 U.S. at 679. The Referendum permits “the
city itself legislating through its voters” to determine “what serves the public
interest.” Id. (internal citations and quotations omitted). It should go without
saying that entering an injunction allowing the people of D.C. to make such a
determination regarding the definition of marriage is in the public interest.

Most importantly, granting an injunction safeguards the people’s right to
keep a check on the D.C. Council, as well as the executive branch of D.C.
Government. Here, both the Board and the D.C. Council have actively fought
against allowing the people of D.C. to have any part in what is likely the biggest
public policy debate of our time—same-sex “marriage.”

Both the Board and the D.C. Council seek to force same-sex “marriage” upon
the people of D.C. without public debate and without a vote. Granting an injunction
ensures that the people have the opportunity to be heard, regardless of whether the
Referendum ultimately passes. Accordingly, issuing an injunction is in the public

interest.
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District of Columbia [F | L E E])
Court of Appeals EBgem |-
No. 10-CV-177 D OO OF APPEALS.
HARRY R. JACKSON, et al.
Appellants,
V.
2010 CAB 740
DISTRICT OF COLUMBIA
BOARD OF ELECTIONS AND
ETHICS, et al.
Appellees.

BEFORE: Kramer and Thompson, Associate Judges, and Steadman, Senior Judge.

JUDGMENT

On consideration of the notice of appeal that is taken from the trial court’s order
denying a preliminary injunction, appellants’ motion for emergency appeal, construed as
motion to expedite, appellants’ motion for injunctive relief pending appeal, the District of
Columbia’s motion for expedited consideration of its motion for summary affirmance, the

District of Columbia’s motion for summary affirmance and the opposition thereto, it is

ORDERED that the motions for expedited consideration of the motion for
injunctive relief and summary affirmance are granted. It is

FURTHER ORDERED that appellants’ motion for injunctive relief is denied since
appellants have failed to meet the test for the issuance of a preliminary injunction. See
Akassy v. Wm. Penn Apartments, L.P., 891 A.2d 291, 309 (D.C. 2006) (citing In re Antioch
Univ., 418 A.2d 105, 109 (D.C. 1980)); Zirkle v. District of Columbia, 830 A.2d 1250, 1255-56
(D.C. 2003), and Wieck v. Sterenbuch, 350 A.2d 384 at 387 (D.C. 1976). (The issuance of a
preliminary injunction is proper when the moving party has clearly shown: “(1) that there is a
substantial likelihood he will prevail on the merits; (2) that he is in danger of suffering
irreparable harm during the pendency of the action; (3) that more harm will result to him from
the denial of the injunction than will result to the defendant from its grant; and, in appropriate
cI:ases, (4) that the public interest will not be disserved by the issuance of the requested order.”).

tis

FURTHER ORDERED that the District’s motion for summary affirmance of the
trial court’s order denying a preliminary injunction is hereby granted since appellants
failed to meet the test for the jssuance of a preliminary injunction. See authorities cited
above, Itis



0272672010 12:07 FAX 2028248589 DCCA HR

No. 10-CV-177

FURTHER ORDERED and ADJUDGED that the trial court’s order denying a
preliminary injunction is hereby affirmed.

FOR THE COURT:

G AND PINKSTON, JR.
Clerk of the Court

Copies to:

Honorable Brian Holeman
Clerk, Superior Court
Director, Court Reporting

Cleta Mitchell, Esquire
3000 K Street, NW, # 500
Washington, D.C. 20007

Austin R. Nimocks, Esquire
801 G Street, N.W., Suite 509
Washington, D.C. 20001

Rudolph McGann, Esquire

D.C. Board of Elections and Ethics
441 Fourth Street, NW, Suite 270
Washington, D.C. 20001

Todd Kim, Esquire
Solicitor General - D.C.
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EXHIBIT B



SUPERIOR COURT OF THE DISTRICT OF COLUMBIA
CIVIL DIVISION

HARRY R. JACKSON, JR. et al.,
Petitioners,
v,

DISTRICT OF COLUMBIA BOARD :
OF ELECTIONS AND ETHICS, : Case No. 2010 CA 740 B

: Calendar 6
Respondent, : Judge Brian F. Holeman
and
DISTRICT OF COLUMBIA,
Intervenor.
ORDER

Upon consideration of Petitioners’ Motion for Preliminary Injunction, Respondent and
Intervenor’s Oppositions thereto, and a Hearing on the Preliminary Injunction held on February
19, 2010, it is this 20" day of February 2010, hereby

ORDERED, that Petitioners’ Motion for Preliminary Injunction is DENIED on grounds
of Petitioners’ failure to demonstrate authority for this Court’s interference in the legislative
process and Petitioners’ failure to satisfy the criteria required for the grant of injunctive relief;
and it is further

ORDERED, that a Memorandum Opinion as to the denial of Petitioners’ Motion for
Preliminary Injunction shall issue forthwith; and it is further

ORDERED, that Petitioners’ request for an injunction pending appeal in this matter is

DENIED; and it is further



ORDERED, that this matter remains set for a Hearing on February 26, 2010 at 11:00

a.m. at 515 5" Street, N.W., Building A, Courtroom 49.

BRIAN F. HOLEMAN
JUDGE

Copies e-served to:

Andrew J. Saindon, Esquire
Chad Copeland, Esquire
Assistant Attorneys General
441 Fourth Street, N.W.

6" Floor South
Washington, D.C. 20001

Samuel Kaplan, Esquire
Assistant Deputy

441 4™ Street, N.W.
Washington, D.C. 20001

Rudolph McGann, Esquire

District of Columbia Board of Elections and Ethics
441 Fourth Street, N.W.

Suite 250 North

Washington, D.C. 20001

Cleta Mitchell, Esquire
Foley & Lardner, LLP
3000 K Street, N.W.
Suite 500

Washington, D.C. 20007

Austin R. Nimocks, Esquire
Timothy J. Tracey, Esquire
Alliance Defense Fund

801 G Street, N.W.

Suite 509

Washington, D.C. 20004



EXHIBIT C



SUPERIOR COURT OF THE DISTRICT OF COLUMBIA
CIVIL DIVISION

HARRY R. JACKSON, JR. et al., :
Petitioners,
V.

DISTRICT OF COLUMBIA BOARD

es o+ e se eo se so oo

OF ELECTIONS AND ETHICS, Case No. 2010 CA 740 B
Calendar 6
Respondent, : Judge Brian F. Holeman
and :
DISTRICT OF COLUMBIA, :
Intervenor. :
MEMORANDUM OPINION

This matter comes before the Court upon Petitioners’ Motion for Preliminary Injunction,
Intervenor the District of Columbia’s Memorandum of Points and Authorities in Opposition to
Petitioners’ Motion for a Preliminary Injunction, Respondent’s Opposition to Petitioners’ Motion
for Preliminary Injunction and Respondent’s Memorandum of Points and Authorities in Support
thereof, and Movants Reginald Stanley, Rocky Galloway, Dr. Julie Garnier, Charlene Evans,
D.C. Clergy United, and the Campaign for All D.C. Families’ Memorandum of Points and
Authorities in Opposition to Petitioners’ Motion for a Preliminary Injunction.! A Hearing on the

Motion for Preliminary Injunction was held on February 19, 2010, and the Court issued an Order

! On February 18, 2010, Movants filed a Motion for Leave to File Memorandum of Points and Authorities in

Opposition to Petitioners’ Motion for a Preliminary Injunction or, in the Alternative, to File an Amicus Brief. At the
Preliminary Injunction Hearing on February 19, 2010, the Court held in abeyance its ruling on Movants’ pending
Motion to Intervene, but granted their request for leave to submit an amicus curiae brief. During pendency of the
ultimate issue of intervention, the Court granted in part Movants’ request to oppose the Motion for Preliminary
Injunction and accepted their Memorandum of Points and Authorities in Opposition to Petitioners’ Motion for
Preliminary Injunction as an amicus curiae brief on the issue. Having now heard from all parties in this matter, the
Court denies Movants’ Motion to Intervene, finding that Respondent and Intervenor adequately represent their
interests.



on February 22, 2010 denying the Motion for Preliminary Injunction, with this Memorandum
Opinion to follow.
L. Procedural and Factual Background

The instant case is the third in a series of challenges to decisions by Respondent District
of Columbia Board of Elections and Ethics relating to same-sex marriage legislation.

A. Jackson v. District of Columbia Board of Elections and Ethics (Jackson I)

The first case involved a proposed referendum by which voters would decide whether to
accept or reject the Jury and Marriage Amendment Act of 2009 (“JMA”). Jackson v. D.C. Bd. of
Elections & Ethics (Jackson I), 137 Daily Wash. L. Rptr. 2473, 2474 (D.C. Sup. Ct. June 30,
2009) (Retchin, J.). The JMA, inter alia, gives full faith and credit to laws of other jurisdictions
that recognize same-sex marriages. /d. at 2474-75. However, the Board declined to accept the
proposed referendum because it would serve to contravene the District of Columbia Human
Rights Act (“DCHRA”) by stripping same-sex couples of the rights and responsibilities of
marriage that they were afforded by entering into valid marriages elsewhere. Id. at 2475.

The petitioners in Jackson I then applied to the Superior Court for a writ in the nature of
mandamus pursuant to D.C. Code § 1-1001.16(b)(3) to compel the Board to accept their
proposed referendum. /d. They further moved for injunctive relief to stay the effective date of
the JMA until the referendum process could be completed, conceding that without such an
injunction, there would be insufficient time to complete the referendum process before the JMA
became effective. Id. The Court ultimately determined that the proposed referendum measure
would authorize or have the effect of authorizing discrimination prohibited under the DCHRA,
the proposed referendum was not a proper subject for a referendum, and that as a result, the

proposed referendum did not warrant issuance of a writ of mandamus. /d. at 2476.



In addition, the Court in Jackson I denied the petitioners’ request for injunctive relief,
finding that the petitioners failed to satisfy each of the four criteria for a preliminary injunction,
particularly given the higher standard applied to an attempt to change the status quo. /d.; see
also Fountain v. Kelley, 630 A.2d 684, 688-89 (D.C. 1993) (listing the four factors a movant
must clearly demonstrate before a preliminary injunction may be granted, and noting a
substantially higher standard when the injunction would alter rather than maintain the status
quo). In its analysis, the Court also questioned its authority to encroach on the roles of the
Council of the District of Columbia and United States Congress by staying the effective date of
legislation. Jackson I, supra, 137 Daily Wash. L. Rptr. at 2477. In light of the Court’s rulings in
Jackson I, the matter was closed, and JMA went into effect on July 7, 2009. Jackson I, supra,
138 Daily Wash. L. Rptr. at 175.

B. Jackson v. District of Columbia Board of Elections and Ethics (Jackson II)

Following Jackson I, the same group of petitioners® as in the instant case presented to the

Board a proposed initiative’ to set aside same-sex marriage by adding a new section to the D.C.

Code to provide that “[o]nly marriage between a man and a woman is valid or recognized in the

2 Petitioners in the instant case are the same as the petitioners in Jackson II. However, while Petitioners

Harry R. Jackson, Jr., Walter E. Fauntroy, Dale E. Wafer, and Melvin Dupree were among the petitioners in Jackson
1, Petitioners Robert King, James Silver, Anthony Evans, and Howard Butler were not. See Jackson v. D.C. Bd. of
Elections & Ethics (Jackson 1), 138 Daily Wash. L. Rptr. 173, 181 n.3 (D.C. Sup. Ct. Jan. 14, 2010) (Macaluso, J.).

3 D.C. Code § 1-1001.02 provides a comparison of the initiative process versus the referendum process:

(10) The term “initiative” means the process by which the electors of the District
of Columbia may propose laws (except laws appropriating funds) and present
such proposed laws directly to the registered qualified electors of the District of
Columbia for their approval or disapproval.

(11) The term “referendum” means the process by which the registered qualified
electors of the District of Columbia may suspend acts, or some part or parts of
acts, of the Council of the District of Columbia (except cmergency acts, acts
levying taxes, or acts appropriating funds for the general operating budget) until
such acts or part or parts of acts have been presented to the registered qualified
electors of the District of Columbia for their approval or rejection.

Accord D.C. Code § 1-204.101.



District of Columbia.” Id. (quoting the petitioners’ “Marriage Initiative of 2009”). The Board
refused to accept the initiative on the basis that it would authorize discrimination in contravention
of the DCHRA. /d.

The petitioners again sought a writ in the nature of mandamus. Id. The Court
comprehensively addressed the petitioners’ arguments as to the validity of the DCHRA restriction
on the initiative process, the proposed initiative’s violation of the DCHRA and the application of
the DCHRA to marriage, finding that the proposed initiative’s violation of the DCHRA further
conflicts with an implied exclusion against restrictions that violate the state’s law. /d. at 175-80.
Based on its findings and legal conclusions, the Court granted the intervenor District of
Columbia’s Motion to Dismiss, or in the Alternative, for Summary Judgment, and denied the
petitioners’ request for a writ in the nature of mandamus. /d. at 181. That decision is now on
appeal.

C. Jackson v. District of Columbia Board of Elections and Ethics (Instant Case)

At issue in this case is the Board’s decision to decline yet another proposed referendum

from Petitioners. The subject of the instant proposed referendum is the Religious Freedom and
Civil Marriage Equality Amendment Act of 2009, which, inter alia, clarifies that marriage
between two people in the District of Columbia shall not be denied or limited on the basis of
gender, ensures that no minister shall be required to solemnize or celebrate any marriage and
protects religious freedom as to the provision of services, accommodations, facilities, or goods
related to the celebration or solemnization of a marriage. /n re Referendum on the Religious
Freedom & Civil Marriage Equality Amendment Act of 2009, Admin. Hr’g No. 10-001, at 1-2

(D.C. Bd. of Elections & Ethics Feb. 4, 2010) [hereinafter Board Order] (quoting the direct






